Doris Beaver’s 

EYE ON GILPIN COUNTY . . .
Extortion By Any Other Name – March 30, 2009.  

Most Americans take great pride in this country’s founding documents – the Declaration of Independence, our Constitution and our Bill of Rights, but few, if any, realize none of the founding documents prohibit government entities from practicing extortion.


In this day of advancing technology, many acts by our government are conducted in subtle, coercive or obscure ways.  The Freedom of Information Act and the Sunshine Law (open meetings law) to name just two of many, grew out of such government conduct.   

The Constitution of the United States gives American citizens the rights we as ordinary citizens hold dear – religion, speech, press, assembly and petition – but after eight years of former President George W. Bush and his Homeland Security tactics, many if not most Americans would add to that “holding dear” list the Fourth Amendment, the one about searches and seizures regulated:  “The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures shall not be violated; and no warrant shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized.”


James Madison (the one who was a founding father) defined a republic as:  “A government which derives all its powers directly or indirectly from the great body of the people.”  His definition can be found in Federalist 39.  A republican form of government means we elect representatives to carry out functions such as making and enforcing laws.  

Just what do Americans rightly expect to be the “functions of government?”  While we cannot usually expect much in the way of a guarantee from the government, the Constitution does in fact, provide one.  Section 4 of Article IV has what is referred to as the Guarantee Clause:  “The United States shall guarantee to every state in the Union a republican form of government, and shall protect each of them against invasion; and on application of the legislature or of the executive (when the legislature cannot be convened) against domestic violence.”

So what were the basic functions of government based on the provisions of the Constitution?  In a way, those early statesman/founding fathers might aptly be described as a sly bunch.  The founding fathers divided the power and responsibilities between the central government and agencies of the different states.  Fear of tyranny was the underlying premise for not placing too much power in the hands of a central government, but when it came right down to it, the founding fathers did not have much faith in the judgment of the people.

The basic functions of government in the early days of our country  included a public education system, maintaining the public health, protecting life and property, conducting public works, furnishing recreation, taking care of the unfortunate, and aiding the farmer.  Many of our present-day policies evolved from these ideas.
Our public education systems evolved from a time when education was largely a private enterprise paid for by fees.  Those who could not afford to pay went uneducated and such a system perpetuated a distinct class system.
Public health evolved from the need to protect the population from epidemics and plagues such as influenza, infantile paralysis, bubonic and yellow fever.  Protection of the water supply also fell under public health.

Protecting life and property was the impetus for city and state police forces with the county sheriff and constables in smaller communities.  Federal and state prisons answered the problem of what to do with criminals, with cities and counties using jails in their local communities.  

Our present day (and soundly disliked) power of eminent domain grew out of the basic government function of conducting public works.  Building good roads, in the early days, was probably one of the most overpowering demands at  the state and federal level to satisfy the basic need for transportation by the entire population of the country – from the farmer marketing his produce to the new found idea of travel for recreation.  Water systems and sewage disposal systems were also public works projects.  

Our national parks, forests and much later, wilderness areas, grew out of that basic function to furnish recreation and satisfy the need to provide an escape from congested cities, allowing people to get out into the country.

Programs such as old-age pensions, programs from the mentally afflicted, the blind and deaf came about due to the need for taking care of the unfortunate.

Finally, the importance of farming in this country was recognized in that basic function of aiding the farmer.  Departments of agricultural, agricultural colleges, experiment stations, county farm agents and farm demonstration agents all grew out of that basic function of aiding the farmer.
Citizens of these United States take pride in their Constitution, but far too many admit to not having read it since school day civics and government classes.

While the Constitution has been amended several times, it still includes no prohibition as to the government practicing extortion, but the United States Supreme Court takes a dim view of government entities taking property by extortion, even considering the basic functions described above.  


Extortion is a harsh word, you get no disagreement from this writer, but the U. S. Supreme Court actually handed down a ruling that is still good law to this day, and relied on in many subsequent cases that declared the taking of property by certain government entities was extortion.  A broad definition of extortion is any abuse of power.  Why does this come to mind at this time?


A couple of years back, while attending commissioner meetings, this writer began noticing a recurring provision in various requests processed by the Board of Adjustment which are ultimately heard by the Board of County Commissioners in a public hearing.  The recurring language was this or similar in content, but all with the same intent and purpose:  “As a condition of approval an easement shall be granted to Gilpin County, and completed prior to building permit issuance as described.”  The “subtle” implication is that unless the easement is agreed to, applicant does not get the variance.  There is never an offer of paying for the property the County is taking – one of the very important principles of our Constitution is that even under the power of eminent domain, property cannot be taken without just compensation.


Consider this idea.  For years, the County has threatened to someday widen/blacktop South Beaver Creek Road which is 4.3 miles long.  At present, very little right-of-way (easement) along the road is owned by the County as it is an old road, more than 100 years old, and stage coaches did not require rights of way, ditches, etc. back then.


Cost of widening the road would be greatly increased should the County have to pay for right of way on both sides of this 4.3 mile-long road.  Need it be pointed out, by “extorting” right of way (easements) as the years go by would greatly lower the cost of widening the road, thus enabling the County to accomplish it’s goal at much less expense, all the while accommodating only persons/vehicles using the road as a shortcut into and leaving the County.  

The high cost of maintenance is the fallback excuse given as reason for widening/blacktopping the road.  Information has come to this writer’s attention that several years back (before Earl Robinson’s tenure), costs were increased dramatically by using a much stronger formula of dust suppressant than was actually  necessary to suppress the dust.  (Another one of those obscure acts that nearly got past us ordinary citizens; source of information:  a former employee who left County employment many years ago.)  

In Nolan v. California Coastal Commission, (that 1987 U. S. Supreme Court case referred to earlier), the Commission granted a permit to the Nollans to replace a small bungalow with a larger home upon condition that they allow the public an easement to pass across their beach which was located between two public beaches.  What follows are some pertinent points from the Supreme Court’s ruling with these words of caution:  Court cases at the Supreme Court level are extremely complicated, and this information is presented for informational purposes, not legal opinion.  This writer suggests that should the County demand an easement, contact your attorney.
· “We have repeatedly held that, as to property reserved by its owner for private use, ‘the right to exclude [others is] one of the most essential sticks in the bundle of rights that are commonly referred to as property.’”

· “. . .  to obtain easements of access across private property the State must proceed through its eminent domain power.”

· “In short, unless the permit condition serves the same governmental purpose as the development ban, the building restriction is not a valid regulation of land use but ‘an out-and-out plan of extortion.’”  (Development ban refers to the Coastal Commission’s lands use ban on blocking the public view of the ocean.”  

Mark Twain once said, “The rule is perfect:  in all matters of opinion our adversaries are insane.”
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