Doris Beaver’s

EYE ON GILPIN COUNTY  . . .  

Part I:  HONEST SERVICES FRAUD – May 18, 2009.  The expression “necessity is the mother of invention,” is a really, really old one, but most appropriate when analyzing the evolvement of the theory of honest services fraud, the subject of this week’s column.  Fair warning to the reader, the opinion of the writer will be included randomly throughout this edition and the follow-up editions of Eye on Gilpin.  Aftermath remarks from voters in last year’s election may also appear from time to time.  


Honest services fraud is not exactly your typical “heard around the water cooler” topic of conversation, but it is a theory that is the basis for some recent political career flameouts – the actual basis, but not included in the headline grabbing premises of the cases.  Jack Abramoff and Ted Steven are the most notable examples:  Abramoff for its number of individuals and the widespread activities involved; Ted Stevens for the brazen misconduct of federal prosecutors that resulted in the case against him being dismissed.  

This week’s edition will cover the theory of honest services fraud, and we’ll see where the theory leads.  The theory of honest services fraud applies to many aspects of today’s world, but probably the most egregious perpetrators/abusers are today’s public/elected officials (my opinion but shared by a vast number of voters).


Now for a little history and the evolvement of honest services fraud. 
 
In a well known mail and wire fraud case, McNally v. United States, 483 U. S. 350 (1987), the Supreme Court of the United States decided the case based on 18 U.S.C. Chapter 63 on Mail Fraud.  Perhaps, intentionally but nevertheless, the Court refused to rule on the case so as to set “standards of disclosure and good government for local and state officials,” and indicated that Congress would have to make that intent clear.  

The following year, 1988, Congress added Section 1346 to what is commonly referred to as the Mail and Wire Fraud Statute, unusually quick for a  body of government known for handling matters at a snail’s pace when dealing with ethics.  

Precisely what honest services fraud means can be found in 18 U.S.C. Section 1346, part of the mail and wire fraud statute.  The statutory definition is straightforward for such a controversial subject:   “For the purposes of this chapter, the term ‘scheme or artifice to defraud’ includes a scheme or artifice to deprive another of the intangible right of honest services.”  The reader will most likely agree the intent is clear.   


An ethics law of sorts was passed by the 2007 Colorado legislature so Colorado’s elected officials should be aware of the idea of ethics, but some seem to proffer the belief that it does not particularly apply to them once an elected official.  


In writing about the theory of a subject, parameters/definitions are necessary so readers are on the same page as the writer.  For the subject of honest services fraud, ethics, ethics law, trust, the law, fraud and corruption will be used as defined in the following way.

Ethics, according to Webster, means moral principles.  Aristotle’s philosophy was that the purpose of ethics was happiness.  Quite a wide expanse between the two no doubt the reader will agree.  


Law is “a rule of conduct established and enforced by the authority legislation or custom of a given community, state or nation.”  Custom of a community does not mean rationalization by saying “that’s politics,”  “all politicians do this,” or “it’s expected of politicians.”  


Ethics law merges the two ideas, and applying them to elected officials means abiding by the law such as on open meetings, conducting the government entity’s business without conflict of interest, and maintaining the integrity of the government entity of which they serve.  


Corruption is best described for this column, ironically, in a quote from the United Nations:  “Corruption is an abuse of the public power for private gain that goes against the public interest.  In essence, corrupt practices involve public officials acting in the best interest of private concerns (their own or those of others) regardless of, or against, the public interest.”  

Fraud is defined in an old edition of Webster by one word – “trickery,” but the modern definition is to deprive someone of something by lying.  
As the courts got more involved, honest services fraud evolved into being deprived of intangible things.  The courts recognized that “government officials have fiduciary duties to citizens and that citizens have a right to their honest services fulfilling those duties.”     

Trust is probably the most curious term to use when discussing politicians/elected officials.  That old edition of Webster defines the noun “trust” to mean “reliance on a person’s integrity; justice; confident hope; responsibility; care; something entrusted,” followed by the legal entities which are irrelevant for the present discussion.


Curiously, trust does not necessarily denote good character or morals of the person, whereas trustworthiness in a person describes a person in whom we can “place our trust and not be betrayed,” – for sure not an idea us ordinary citizens use in describing today’s elected officials.  In this day and age, ordinary citizens long for the elected official willing to prove his/her trustworthiness by fulfilling an “assigned responsibility;” that is, honest responsible service for the good of the people – not self service for the furthering of a personal agenda, or for the amount of dollars, a quarter of a million dollars as Commissioner Whitman was fond of relating to various individuals during the 2008 campaign (salary alone, $58,500 for four years equals $234,000.00, plus various other perks and benefits).  

Mark Twain once said, “The rule is perfect:  in all matters of opinion our adversaries are insane.”
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